* ARBI TRATOR CAN CORRECT M STAKE I N COLLECTI VE
AGREEMENT, COURT RULES

The Ontario Court of Appeal has ruled that a | abour arbitrator did not
err in “rectifying” a collective agreenent to correct an enployer's
unil ateral nistake, since the stringent pre-conditions to granting such
a renedy had been net.

In 1999, Nav Canada and the Public Service Alliance of Canada signed a
col l ective agreenent, having agreed that the weekly hours of work of
enpl oyees woul d be reduced from40 to 37.5 hours a week, fromthe date
of signing,w thout reducing the enpl oyees' overall |evel of
conpensation. While the parties did not specify a forrmula to inplenment
this agreenent, the enployer prepared a pay scale with specific dollar
amounts and this docunent was appended to the coll ective agreenent.

When the union alleged that the wong hourly wage had been used to

cal cul at e enpl oyees' retroactive pay, given the appended pay scale, the
enpl oyer contended that the appended pay scal e was not in accordance
with the terns agreed to in negotiations. The union grieved, and
proceeded to arbitration, but the enployer asked the arbitrator to
rectify the collective agreenent by substituting the pay scale it had
used to cal cul ate the paynents.

Arbitrator Richard Brown disnissed the union's grievance and granted
the enpl oyer's request for rectification. Brown held that the explicit
under st andi ng —regardi ng the reduction of hours of work wi thout
reduction of overall conpensation —neant that each hourly rate of pay
shoul d have been nultiplied by 40 over 37.5, to be paid retroactively
fromthe signing of the collective agreenent. In Brown's opinion, any
other fornmula would be inconsistent with the agreenment reached by the
parties. While Brown noted that, in Metropolitan Toronto Board of

Conmi ssioners of Police, [1972] 2 OR 793, the Ontario Court of Appea
had held that |abour arbitrators |acked the authority to rectify

col l ective agreements, he concluded that the Suprene Court of Canada
had since enlarged the scope of adjudicators' renedial powers. Brown
ruled that rectification of the collective agreenment, by changing the
pay scal e appended to the collective agreenent to reflect the terns of
the parties' oral agreement, was the only appropriate solution.

On application for judicial review, the Ontario Divisional Court set
aside the arbitrator's decision, concluding that the arbitrator had
exceeded his jurisdiction by rectifying the collective agreenent. The
Di vi sional Court based its decision on the Metro Police case. The

enpl oyer appeal ed this decision. The union cross-appeal ed, arguing that
even if the arbitrator acted within his jurisdiction, he had erred in
doi ng so

Witing for the Ontario Court of Appeal, Judge Marvin Catznan al |l owed
t he enpl oyer's appeal and dism ssed the union's cross-appeal
concluding that the arbitrator had not exceeded his jurisdiction and
that, given the circunmstances of the case, rectification was an
appropriate renedy. Catznan observed that subsequent jurisprudence had
underni ned the decision in Metro Police. In particular, the Suprene
Court of Canada had taken an increasingly broad approach to an
arbitrator's renedial powers.



Judge Catznman poi nted out that stringent preconditions nmust be net
before the renedy of rectification will be granted. Thus, a party
seeking rectification nust:

(1) show the existence and content of the inconsistent prior ora
agr eenent ;

(2) show that the witten document does not correspond with the prior
oral agreenent and that permitting the other party to take
advantage of the nistake in the witten docunent would be fraud or
equi valent to fraud

(3) show the precise formin which the witten instrument can be nade
to express the prior intention; and

(4) establish all of these requirenents on a standard of convincing
pr oof .

In this case, Judge Catznman concluded, the factual findings of the
arbitrator confirned that all four requirements had been satisfied.

Public Service Alliance of Canada v. Nav Canada
Ontario Court of Appea

Judges Marvin Catzman, Roy McMurtry and Eileen Gl ese
April 19, 2002



