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A. DECISIONSOF THE SUPREME COURT OF CANADA
An Overview of the Duty to Accommodate

1. The Nature of The Duty

The duty to accommodate arises in cases of both direct and indirect discrimination.

Direct discrimination occurswhereaperson adoptsapracticeor rulewhichonitsface
discriminatesonaprohibited ground, whereasindirect or adverseeffect discriminationariseswherea
neutral ruleor standard of general application hasadiscriminatory impact onamember of aprotected
group.t

All Canadian humanrightsstatutescontainaprohibitionagainst direct discrimination. In
jurisdictionswherethereisno statutory duty toaccommodateaperson affected by aninstanceof direct
discrimination, aduty to accommodate hasariseninthecontext of applying thebonafideoccupational
requirement or qualification defencethat iscontainedinthestatute. If thediscriminatory ruleisapplied
without any attempt to accommodate empl oyeesin circumstanceswhereaccommodation could bemade,
thentherulewill not bebonafide. Anemployer may fail toestablishaBFOQ defenceinacaseof direct
discrimination"if heisunableto providean acceptableexplanationastowhy it wasnot possibleto deal
with employees on an individual basis."

Theduty toaccommodateempl oyeesin casesof adverseeffect or indirect discrimination
was clearly established inO'Mall ey, wherethe Courtimplied suchaduty inorder togiveeffect tothe
provisions and intent of the legislation. Mclntryre J. stated:

Thereasonablestandard. . . andtheduty toaccommodate, referredto
inthe American casesprovidethat whereitisshownthat aworkingrule

L The difference between direct and indirect discrimination was addressed by Mclntyre J. in Ontario Human Rights Com'n v. Simpsons-Sears Ltd., [1985] 2
S.C.R. 536,23 D.L.R. (4th) 321, 7 C.H.R.R. D/3102 (O'Mallgy) in the following terms:

Direct discrimination occurs . . . where an employer adopts a practice or rule which on its face discriminates on a prohibited ground. For example, "No

Catholics or no women or no blacks employed here." [ Adverse effect discrimination] . . . arises where an employer for genuing business reasons adopts a

rule or standard which is on its face neutral, and which will apply equally to all employees, but which has a discriminatory effect upon a prohibited ground

on ong employee or group of employees in that it imposes, because of some special characteristic of the employee or group, obligations, penalties, or restrictive

conditions not imposed on other members of the work force.
In this case, the Court concluded that there had been indirect discrimination due to a neutral rule that required that all employees be available to work on Saturdays.

2 Central Alberta Dairy Pool v. Alberta (Human Rights Commission ), [1990] 2 S.C.R. 489, 72 D.L.R. (4th) 417. Concurring judgments were

written by Wilson J. and Sopinka J. While Wilson J. analysed the requirement in less specific terms, Sopinka J. stated that
... the duty to accommodate must be dealt with in the context of the bona fide occupational qualification ("BFOQ"™) exception or defence . . . If the

employer fails to provide an explanation as to why individual accommodation cannot be accomplished without undue hardship, this will ordinarily result in
a finding that the duty to accommodate has not been discharged and that the BFOQ has not heen established.

$Seefn. 1. (O'Malley)



has caused di scrimination, itisincumbent upontheemployer tomakea
reasonabl eefforttoaccommodatethe. . . needsof theemployee, short
of unduehardshiptotheemployer intheconduct of hisbusiness. There
isnoexpressstatutory basefor suchapropositionintheCode. Hence,
the vacuuminthe Codeand thequestion: Should suchadoctrinebe
imported to fill it?

In answering that question in the affirmative, Mclntyre J stated:

The Codeaccordstheright to befreefromdiscriminationinemployment.
Whilenoright canberegarded asabsol ute, anatural corollary tothe
recognitionof aright must bethesocial acceptanceof ageneral duty to
respect andtoact withinreasonto protectit. Inany society, therightsof
onewill inevitably comeinto conflict withtherightsof others. Itisobvious
thenthat all rightsmust belimitedintheinterestsof preservingthesocial
structureinwhich each right may receive protectionwithout undue
interferencewithothers. Thiswill beespecidly important wherespecia
relationships exist, inthecaseat bar therel ationship of employer and
employee. Inthiscase, consistent withtheprovisionsandintent of the
OntarioHuman RightsCode, theemployee'sright requiresreasonable
steps toward an accommodation by the employer.

The duty requires that the accommodation be to the point of undue hardship*:

Acceptingthepropositionthat thereisaduty to accommodateimposed
ontheemployer, it becomesnecessary to put somerealisticlimit uponit.
Theduty inacaseof adverseeffect discrimination onthebasisof religion
or creedistotakereasonablestepsto accommodatethecomplainant,
short of unduehardship: inother wordstotakesuch stepsasmay be
reasonableto accommodatewithout undueinterferenceintheoperation
of the employer's business and without undue expense to the employer.

2. The Onus of Proof

Theburden of proof inestablishing thedefencelieswiththepersonwhoisadvancingthe
defence:®

“sefn. 1 (O'Malley)

SSefnl (O'Malley)



Thecomplainantin proceedingsbeforehumanrightstribunal smust show
aprimafaciecaseof discrimination. A primafaciecaseinthiscontextis
onewhich coverstheallegationsmadeandwhich, if they arebelieved, is
completeand sufficienttojustify averdictinthecomplainant'sfavour inthe
absenceof ananswer fromtherespondent-employer. Whereadverse
eff ect discriminationonthebas sof creedisshownandtheoffendingrule
isrationally connectedtotheperformanceof thejab, .. .theemployer
isnotrequiredtojustify it but rather to show that he hastaken such
reasonabl estepstoward accommodation of theemployeg'spositionasare
opento himwithout unduehardship. It seemsevidenttomethatinthis
kind of casetheonusshould againrestontheemployer, foritisthe
empl oyer whowill bein possess on of thenecessary informationto show
undue hardship, andtheemployeewill rarely, if ever, beinapositionto
show its absence.

3. The Duty Extends Well Beyond the Employer

Any personwho causesor contributesto aninstanceof discriminationincursabsol ute
liability unlessthey canestablishthat they met their duty toaccommodateto the point of unduehardship.
Theduty toaccommodateextendstotheemployer, theunion, theaffected employeeand other employees
in the workplace.

(@ The Union's Obligation to Accommodate

TheRenaud® case consi dered theextent of aunion'sobligationto accommodateandthe
manner inwhichthedischargeof that duty could bereconciled and harmonized withtheempl oyer'sduty.
Sopinkad., writingfortheCourt, cautionedthat theduty only ariseswheretheunionisaparty tothe
discrimination. Althoughtheunionhasan obligation to accommodateto the point of “ unduehardship,” it
will most often dischargethat obligation by establi shing that the proposed accommodationwoul d create
an undue hardship on its members:

Theprimary concernwith respect totheimpact of accommodating
measuresisnot, asin the case of the employer, the expenseto or
disruptionof thebusinessof theunionbut rather theeffect on other
employees. Theduty toaccommodateshoul d not substitutedi scrimination
againgt other empl oyeesfor thedi scrimination suffered by thecomplainant.

8 Central Okanagan School District No. 23 v. Renaud, [1992] 2 S.C.R. 970, 95 D.L.R. (4th) 577, [1992] 6. W.W.R. 193



Any significantinterferencewiththerightsof otherswill ordinarily justify
the unioninrefusingto consent toameasurewhichwould havethiseffect.

The scopeof theunion'sduty i sdependent on whether theunion contributedtothe
discriminationby partici patingintheformation of theoffending rule, or whether it hasbecomeaparty to
thediscriminatory practiceby refusingto cooperateintheemployer'seffortsto accommodatetheaffected
employee. The union can become a party to the discrimination in one of two ways:

First, it may causeor contributetothediscriminationinthefirstinstance
by participating in the formulation of the work rule that has the
discriminatory effect onthecomplainant. Thiswill generally bethecase
if theruleisaprovisioninthecollectiveagreement. It hastobeassumed
that all provisionsareformulatedjointly by thepartiesand that they bear
responsibility equally for their effect on employees. . .

Second, aunionmay beliablefor failuretoaccommodatethereligious
belief s of anemployeenotwithstanding that it did not discriminateinthe
formulation or application of adiscriminatory ruleor practice. Thismay
occur if theunionimpedesthereasonabl eeffortsof anemployer to
accommodate. . . If reasonableaccommodationisonly possiblewiththe
union'scooperationandtheunionblockstheemployer'seffortstoremove
or alleviate the discriminatory effect, it becomes a party to the
discrimination.

Inconsideringtheunion’ sresponsibility whereit participatesintheformulation of the
offending rule, Sopinka J. stated:

A unionwhichisliableasaco-discriminator withtheempl oyer sharesa
joint responsibility withtheemployer to seek toaccommodatethe
employee. If nothingisdone, bothareequally liable. Nevertheless,
account must betaken of thefact that ordinarily theemployer, whohas
charge of theworkplace, will beinthebetter positiontoformulate
accommodations. Theemployer, therefore, canbeexpectedtoinitiatethe
process. Theemployer must take stepsthat arereasonable. If the
proposedmeasureisonethatisleast expensiveor disruptivetothe
employer but disruptiveof thecollectiveagreement or otherwiseaffects
therightsof other employees, thenthiswill usually resultinafindingthat
theemployer fail ed totakereasonablemeasuresto accommodateandthe
uniondidnot act unreasonably inrefusingto consent. Thisassumesof
coursethat other reasonabl eaccommodating measureswereavailable



whicheither did not involvethecollective agreement or wereless
disruptiveof it. Insuchcircumstances, theunionmay not beabsol ved of
itsdutyif itfailedto put forward aternativemeasuresthat wereavailable
whicharelessonerousfromitspoint of view. | wouldnot bepreparedto
say that inevery ingancetheemployer must exhaust all theavenueswhich
do notinvolvethecollectiveagreement beforeinvolvingtheunion. A
proposed measuremay bethemost sensibleonenotwithstandingthat it
requiresachangetotheagreement and othersdo not. Thisdoesnot
meanthat theunion'sduty toaccommodatedoesnot ariseuntil itiscalled
upon by theemployer. Whenitisaco-discriminator withtheemployer,
it sharestheobligationtotakereasonablestepstoremoveor dleviatethe
source of the discriminatory effect.

Theunion'sduty toaccommodateislessonerouswhere theuniondidnot participatein
the formulation or application of the discriminatory rule or practice:

Inthe second type of situationinwhich theunionisnotinitially a
contributing causeof thediscriminationbut by failing to cooperateimpedes
areasonableaccommodation, theemployer must canvasother methods
of accommodation beforetheunion canbeexpectedtoassistinfindingor
implementingasolution. Theunion'sduty arisesonly whenitsinvolvement
isrequiredto makeaccommodation possi bleand no other reasonable
alternativeresolution hasbeenfound or could reasonably have been
found.

(b) The Complainant's Duty to Accommodate

A complainantisnot necessarily entitled to demand aperfect solution. Thecomplainant's
duty to assist in the search of an acceptable solution was set forth in Renaud in the following terms:

The searchfor accommodationisamulti-party inquiry. Alongwiththe
employer andtheunion, thereisalsoaduty onthecomplainanttoassist
in securing an appropriate accommodation. Theinclusion of the
complainant inthesearchfor accommodationwasrecognized by this
Court in O'Malley. At page 555, Mclntyre stated:

Where suchreasonabl esteps, however, donot fully reachthe
desired end, the complainant, in the absence of some
accommaodating stepson hisown part such asan acceptancein



thiscaseof part-timework, must either sacrificehisreligious
principles or his employment.

To facilitate the search for an accommodation, the
complainant must dohisor her part aswell. Concomitant
withasearchfor reasonableaccommodationisaduty to
facilitatethesearchfor suchanaccommodation. Thusin
determiningwhether theduty of accommodation hasbeen
fulfilled the conduct of the complainant must be
considered.

Thisdoesnot meanthat inadditiontobringingtothe
attention of the employer the facts relating to
discrimination, thecomplainant hasaduty tooriginatea
solution. Whilethecomplainant may beinapositionto
makesuggestions, theempl oyer isinthebest positionto
determinehow thecomplainant can beaccommodated
without undue interference in the operation of the
employer'sbusiness. Whereanemployer hasinitiateda
proposal thatisreasonable, andwould, if implemented,
fulfil theduty toaccommodate, thecomplainant hasa
dutytofacilitatetheimplementation of theproposal . If
failure to take reasonable steps on the part of the
complainant causes the proposal to flounder, the
complaintwill bedismissed. Theother aspect of thisduty
i stheobligationto accept reasonabl eaccommodation.
Thisistheaspectreferredtoby MclntyreinO'Malley.
The complainant cannot expect aperfect solution. If a
proposal that would be reasonable in all the
circumstancesisturned down, theemployer'sdutyis
discharged.

4. The Concept of Undue Hardship

Thequestion of unduehardship must bedeterminedinthecircumstancesof eachcase. An
accommodati onthat doesnot constitutean unduehardshipfor oneemployer may well constitutean undue
hardship for another. As Wilson J. stated in the Central Alberta Dairy Pool’ case:

7 See fn. 2: Central Alberta Dairy Pool



| donot findit necessary to provideacomprehensivedefinition of what
constitutesunduehardshipbut | believeit may behel pful tolist someof
the factorsthat may berelevant tosuchanappraisal. | beginby adopting
thoseidentified by theboard of inquiry inthecaseat bar - financial cost,
disruptionof acollectiveagreement, problemsof moral eof other
employees, interchangeability of workforceandfacilities. .. Thesizeof the
employer'soperation may influencetheassessment of whether agiven
financia costisundueor theeasewithwhichthework forceandfacilities
canbeadaptedtothecircumstances. Wheresafety isatissueboththe
magnitude of therisk andtheidentity of thosewhobear it arerel evant
considerations. Thislistisnotintendedtobeexhaustiveandtheresults
whichwill obtainfromabalancing of thesefactorsagai nst theright of the
employeetobefreefromdiscriminationwill necessarily vary fromcaseto
case.

SopinkadJ. consi dered theforegoing i n theRenaud® caseand noted that employeereactions
canonly beconsideredindeterminingundue hardshipwherethey areconsistent with humanrights
obligations. He stated:

The reaction of employees may be a factor in deciding whether
accommodating measureswould constituteundueinterferenceinthe
operationof theemployer'sbusiness. InCentral AlbertaDairy Pool,
WilsonJ.referredto employeemoral easoneof thefactorstobetaken
into account. Itisafactor that must be applied with caution. The
obj ection of employeesbased onwell grounded concernsthat their rights
will beaffected must beconsidered. Ontheother hand, objectionsbased
onattitudesincong stent withhumanrightsareanirrelevant consideration.
| wouldincludeinthiscategory objectionsbased ontheview that the
integrity of acollectiveagreementistobepreservedirrespectiveof its
discriminatory effect onanindividua employeeonreligiousgrounds. The
contrary view would effectively enablean employer to contract out of
humanrightslegid ation provided theemployeeswereadidemwiththeir
employer.

Sopinkad. alsocommented onthefact that the Court had rejected the Americannotion
that an employer should not haveto bear morethan anegligiblecostinorder to fulfil itsduty to

8 Seefn. 6; Central Okanagan School District No. 23 v. Renaud



accommodate.® Hewent onto statethat theinterferencewiththerightsof other employeesmust be
substantial before afinding of hardship can be made:

more than minor inconvenience must be shown before the
complainant'sright toaccommodation can bedefeated. Theemployer
must establishthat actua interferencewiththerightsof other employees,
whichisnottrivial but substantial, will result fromtheadoption of the
accommodating measures. Minor interferenceor inconvenienceisthe
price to be paid for religious freedom in a multi-cultural society.

Themerefact that anemployer "might havebeenrequiredtodefendanill founded
grievance cannot justify an employer’s failure to accommodate."°

ColeJ., writing for theCourtinCommission ScolaireRegionad e DeChambly", summarized
the factorsthat had previously been considered by the Court and then commented onthediffering
applications of the factors to different employers and to the economic climate of the day:

Thesefactorsarenot engravedinstone. They shouldbeappliedwith
commonsenseandflexibility inthecontext of thefactual situation
presentedineach case. Thesituationspresentedwill vary endlessly. For
example,inalargeconcern, it may beare atively easy matter toreplace
one employeewithanother. Inasmall operationreplacement may place
anunreasonabl eor unacceptableburden ontheemployer. Thefinancial

consequencesof accommodationwill asovary infinitely. What may be
eminently reasonabl ein prosperoustimesmay imposean unreasonable
financial burden onanemployer intimesof economic restraint or
recession.

ColeJ. stated that theprovisionsof acollectiveagreement arerel evantin assessing the
natureof theduty toaccommodate. A collectiveagreement that providesadiscretionary paidleaveof

% See . 6: Central Okanagan School District No. 23 v. Renaud: The Supreme Court of the United States had adopted a "de minimis" test in Trans
WaorldAirlines v. Hardison, 432 U.S. 63 (1977). In rejecting that test, Sopinka J. stated:

The Hardison de minimis test virtually removes the duty to accommodate and seems particularly inappropriate in the Canadian context. More than mere

negligible effort is required to satisfy the duty to accommodate. The use of the term “undue™ infers that some hardship is acceptable; it is only"undue™

hardship that satisfies this test. The extent to which the discriminator must go to accommodate is limited by the words "reasonable™ and “short of undue

hardship”. These are not independent criteria but are alternate ways of expressing the same concept. V\/hat constitutes reasonable measures is a question

of fact and will vary with the circumstances of the case.

10 Sg¢ £, 6 :Central Okanagan School District No. 23 v. Renaud

1 Commission Scolaire Regionale De Chambly v. Bergevin [1994] 2 S.C.R. 525, 94 CLLC 17,023



absencewill beaconsiderationindetermining whether it would constitutean unduehardshiponthe
employer torequireittoaccommodatean employee’ sreligiousneedsby grantingapaidleavefor such
purposes. Similarly, thefact that theemployer had granted apai dleaveof absencefor religiousleavein
prior yearssuggested that it woul d not posean unduehardshi ptoimposethat degree of accommodation.*?

12 S f.n, 11; Commission Scolaire Regionale De Chambly: Here the Court held that the school division was required to accommodate the religious needs of Jewish
teachers by providing them with a paid leave for Yom Kippur. Cole J. stated that:

... other cases may demonstrate circumstances which would make reasonable accommodation impossible. For example, if the religious beliefs of a teacher

required his or her absence every Friday throughout the year, then it might well be impossible for the employer to reasonably accommodate that teacher's

religious beliefs and requirements. However, that is far from the situation presented in this case.



B. APPLICATION OF THE DUTY TO ACCOMMODATE IN CASES OF
DISCRIMINATION BASED ON DISABILITY

Inthecontext of adisability, theconcept of accommodationreferstoan obligationtotake
reasonabl e steps to accommodate the unique needs of a disabled individual.

InRogersv. Newfoundland®?, theNewfoundland Court of Appeal heldthat aduty to
accommaodate does not involve changing the basic purpose of the rule or practice. It stated:

The concept [ of accommodation] suggests processes of adapting,
adjusting, reconciling, conforming or harmonizing. Noneof thesenotions
engagethemoreradical act of changing or altering thebasic purposeor
thrust of aruleor practice. . . Itfollowsthat theduty toaccommodate
inherently comprehendstheadjusting of aruleor practicetoaperson’s
disability; butit doesnot extendto actually changing thebasi ¢ purposeof
that rule or practice.

1. Egablishing a L evd Playing Field

Theobject of humanrightslegidationisto put handicapped personsonaleve playingfield
withnon-handicapped persons. That isto becontrastedwithan affirmativeaction programthat may dant
the field to the advantage of a disabled or otherwise disadvantaged employee.'*

Itfollowsthat if anemployee’ shandicap*isignored for thepurposesof decidingwhogets
thejob, thenthereisnothing unfair or unequal about that personlosingthejob competition solely because
another candidate was better qualified.”*®

2. The Handicapped Employee Mug Havethe Essential Skillsto Perform theCore
Functions of the Podtion

13 Rogers v. Newfoundland (Dept. of Culture, Recreation and Youth) (1994) 25 C.H.R.R. C/235 (Leave to appeal to S.C.C. denied May 11, 1995)

14 Metropolitan Toronto (Municipality) and C.U.P.E., Loc. 79 (Lekousheff) (1994), 46 L.A.C. (4th) 110 (Fisher); See also Manitoba and
M.G.E.U. (Ulasy) (1994) 42 L.A.C. (4th) 86 (Teskey). In this latter case, a disabled employee was being interviewed within the context of a “competition”. The
arbitrator noted that it might be more conducive to the establishment of a “level playing field”, and might also remove the “potential of unconscious discrimination”, if the employer was
to examine the possibility of modifying posted positions in advance of the employee interviews. 1 a position could be modified to accommodate the applicant, then the interviewing
committee could simply be informed that the employer was of the view that the disability was not a factor to be considered. This would permit the interviewing committee to restrict
itself to an examination of the quality of the applicants qualifications and skills.

S f.n. 14: Metropolitan Toronto (Municipality)



Arbitration boardshaveconcludedthat givenanemployer’ sobligationto accommodate,
employeesneed only berequiredto performthematerial elementsof theposition. InJohnson Matthey
Ltd.’%, theempl oyee had become handi capped dueto thel ossof histhumb. 1t wasthecompany’ sposition
that theempl oyeewasunabl eto carry out thedemandsof thelightestjob that wasavailablewithinthe
company. TheBoard heldthatitwasnot enoughfor thecompany to demonstratethat somejob functions
incidental to the work could not be performed. It stated:

...thequestionisnot so simpleaswhether theempl oyeecan perform
eachandevery task assignedtothejob. Toeffect thebal ancebetween
competinginterests, thereisthevery important matter of materiaity. That
is,just how material isthetask istothejob?And, relatedtothis, what is
thenatureof theinconvenience, if any, onanemployer inaccommodating
a handicapped employee.

Similarly, in thePharmaPlusDrug M art case, theBoard acknowledged that the Code
doesnot entitleapersonto employmentinajobwherethepersonisunabletoadequately performa
particular job because of a handicap. However, it went on to state:

Anemployer cannot demand of ahandicappedindividual that heor she
performany morethanthe* essential dutiesor requirements’ of ajob, and
eventhen, theemployer isrequiredto seek away toaccommodatethe
employee’ s handicap, short of “undue hardship” as defined.

3. The Obligation to Accommodate Requires an Employer to Look Beyond the
Employee s Present Podition

Theduty toaccommodateclearly extendstotheparticul ar job that an employeewas
holding at thetimethat theemployeebecamedisabled. However, arbitratorshavediffered onwhether an
employer isobligatedtofind anemployeeanother positionin circumstanceswheretheemployee’ sformer
jobcould not beadaptedto accommodatethedisability. Whileearlier decisionshavelimitedthat

obligation, thereappearsto beagrowingtrend requiring anemployer tolook beyondtheemployee's
present position.

16 Jonson Matthey Ltd. and United Steelworkers Local 9046 (1990), 14 L.A.C. (4th) 1992 (Baum)

17 Pharma Plus Drug Mart Ltd. and United Food and Commercial Workers Union (1993), 33 L.A.C. (4th) 1 (Muitchnick)



In theCanadaSAHeway*®case, the Board held that theempl oyer’ sduty to accommodate
extended beyond theemployee’ sown position. It stated that beforetheemployer couldterminatea
disabled employee, it would have to establish:

() That theemployeewasunabl eto discharge hisdutiesat thetimethat hewas
terminated;

(i1) That theemployeewoul d beunabl eto discharge hisdutieswithinareasonable
time following the date of histermination;

(i) That reasonabl e assi stancefrom the empl oyer would not have enabled the
employeetodischargehisdutiesasof theterminationdateor within areasonable
time thereafter; and

(iv) That thereisno other jobinthebargai ning unit whichtheemployeecould perform
as of the termination date or within a reasonable time thereafter.

IntheCalgary District Hospital ° case, theBoard heldthat theemployer’ sduty to
accommodatetranscendsadetermination of whether theemployeecanperformexistingjobs. An
employer’ sduty toaccommodaterequiresittoinvestigatewhether existingjobscan beadjusted, or
adapted or modified short of undue hardship.

Inthisparticular case, theemployer reviewedall of theexisting positionsinaneffort to
determine whether adisabled nursecould beassignedto any of thosepositions. Theemployer’ sfocus
clearlywent beyondtheemployee’ sjobandincludedal positionswhichexistedintheHospital. Despite
that, the Board found that the employer had not gone far enough. It stated:

ItistheBoard’ sconclusion, however, that theduty toaccommodate
requiresmorethan determining that an employeecannot performexisting
jobs. .. Theduty toaccommodategoesbeyondinvestigating whether an
empl oyee canperformanexigtingjob- itinvolvesinvestigatingwhether
something could bedoneto existingjobsto enabletheemployeeto
performajob. Havingdeterminedthat thegrievor could not performany
existingjob, theemployer wasobligatedtoturnitsattentiontowhether,
andinwhat manner, existing nursingjobscoul d have been adjusted,

18 Canada Safeway Ltd. and United Food and Commercial Workers (1992), 26 L.A.C. (4th) 409 (Wakeling)

19 Calgary District Hospital Group and United Nurses of Alberta, Local 121 (1994), 41 L.A.C. (4th) 319 (Ponak)



modified or adapted - short of unduehardshiptotheHospital -inorder
to enable the grievor to return to work despite her physical limitations.

Theemployer wasdirectedto conduct athorough examination of itsworkplacetoascertain
how it could adapt or modify nursingjobssothat thegrievor’ sphysical limitationscould beaccommodated
without the Hospital having to incur undue hardship.

Theduty of accommodation hasnot general ly extended torequiring anemployer tocreste
anew positionfor aninjured employee, nor hasit extended torequiringan employer toremovean
incumbent in order to provide that employee’ s position to a disabled employee.

InBetter Beef L td.?°, theBoard determi ned that theduty to accommodatedoesnot require
acompany to* redesignitsworkforceto createanew position” for adisabled employee. Furthermore,
the duty toaccommodate*“ doesnot go sofar astorequireanemployer inaunionized workplaceto
displaceanincumbent and givethepositionto another disabledemployee.” TheBoard concludedthat the
employer had no obligationto provideaccommodationin circumstanceswheretherewasno* bargaining
unit job that the grievor is capable of performing or fulfilling the essential duties of.”

Anemployer may haveagreater duty toaccommodatean employeeby finding suitable
long termmaodifiedwork incircumstanceswherethecollectiveagreement containsaprovisiongivingthe
employer authority to establish a special classification for a disabled employee. Such a clause:

.. . provides that employer with the authority to create a special
classificationand salary intheevent adisabled nurseisunableto carry out
theregular functionsof her position. That authority, together witha
referenceto” continued employment” suggeststhepartiescontemplated
that theempl oyer would makeadiligent effort tofind suitableempl oyment
for the affected nurse.

TheUnitedAirline* casesuggeststhat anemployer, whilenot havingtocreateajob, may
havetomodify amulti-task jobinsuchaway astolimitthegrievor’ swork to certain restri cted aspectsof
thejob. Inthisparticular case, thegrievor wasoneof anumber of customer servicerepresentativeswhose
dutiesincluded checkin, gates, ticketing, baggage, air freight, planecleaningand other ramp duties. While
therewasno suchjobaspurecleaning of theaircraft, thefunction occupied amajority of ashiftfor some
employees, andtheBoard consi dered it woul d not bean unduehardshipfor theemployer tofully employ
the employee at the restricted task of cleaning.

20 Better Beef Ltd. and United Food and Commercial Workers 1 nternational Union, Region 18 (1994), 42 L.A.C. (4th) 244 (Welling)

2L United Avirlines and 1 nternational Association of Machinists and Aerospace Workers (1993), 33 L.A.C. (4th) 89 (Maclntyre)



The Board stated:

Therather unusually widerangeof dutieswithinthisjobclassification
cannot beusedtoprovethat thisemployeecando“little” of hisjob,
wherethereares gnificant areasinwhich specidizationisnorma athough
not universal. Thereappearstobeampleevidencethat thegrievor could
befully employedwithrestrictedtasks. Heshould bestarted onapart
timebasis, and, if heissatisfactory onthisbasisafter areasonabletrial
period, thenheshould (if hechooses) betriedinthisfunctiononafull time
basis. Gradually heshouldbetried on someother aspectsof thejob,
alwayswith safety considerationsinmind. With reasonablecooperation
onhispart, thepart of hissupervisors, onthepart of theunion, andonthe
part of hisfellow employees, hemay gradually beabletoreturntoa
significant, if not complete, range of the various job duties.

InBoi se Cascade®, thegrievor’ spositionwascomprised of two primary tasks. His
disability prevented himfrom performing onebut not theother. Theevidenceestablishedthat some
employeesinthegrievor’ sclassificationworked solely onthetask that could beperformed by thegrievor.
Theemployer’ sfailuretoassignthegrievor tothat parti cular task resulted inafinding that theemployer had
failed to properly accommodate the grievor.

Two recent deci sionssuggest that anempl oyer may beobligated to accommodatea
disabled employeeby assigning theempl oyeeto performidentifiablebundlesof taskswithinaparticul ar
job.

In theGreater NiagaraGeneral Hospital ?* case, aBoard chaired by arbitrator Brown,
concludedthat whiletheempl oyer wasnot requiredto createanew positioninorder toaccommodatethe
grievor:

...wherethereexistsadiscretebundleof dutiesperformed by specific
nurseswho areassi gned tothosedutiesonaregular scheduleandthose
typesof dutiesfall withinthegrievor’ smedical restrictions, thenitwould
not be a hardship to allow the grievor to perform that work.

22 Byise Cascade Canada Ltd. and United Paperworkers International Union, Local 1330 (1994), 41 L.A.C. (4th) 291 (Palmer)

2 Greater Niagara General Hospital and Ontario Nurses Association (1995), 50 L.A.C. (4th) 34 (Brown)



A Board, again chaired by Arbitrator Brown, arrived at the same conclusionintheM ount
Sinai* case. The Board commented that:

The Codereferstoaperson’ sability tofulfil thedutiesor requirements
attending theexerciseof theright to equal treatment inemployment, not
the duties or requirements of existing jobs.

It then went on to state;

Adoptingthebroadandliberal interpretationwhichisappropriatein
humanrightscases, weinterpret thedutiesor requirementsattendingthe
right to equal treatment so as to include not only the duties and
reguirements associated with current jobs but also the duties and
requirementsassociated withabundleof existingtaskswithintheability
of adisabled employee. If anumber of suchtaskscanbeconsolidated
into anew jobwithout unduehardship, theemployerisobliged todo so.

Whileanemployer may berequiredtoassignabundleof duties, it need not dosowhere
that assignment would createan unduehardship. InCanadaPost Corporation(Godbout)®, theBoard
concluded that compel ling the Corporationto reorgani zeto provideongoing dutiesfor an empl oyeewoul d
in the context of that workplace amount to an undue hardship. It stated:

| amsatisfiedthat inreviewingtheissueof financial costtoanemployer
the matter of anincapacitated employee’ sproductivity inwhatever duties
might befashionedto accommodate hisneedsisof significant relevance
...surely theavailability and ability to performdutiesmust besubject to
atest of productivity. In my view the corporation is not under any
obligationto create an occupation for the grievor in the nature of
performingdutieswhichareentirely foreigntothosefor whichhewas
hiredand which may beof little economic benefittoit. .. | amnot
persuadedthat the corporation need assembleanumber of unrel ated
sedentary dutiesfor thesolepurposeof fillinganemployee sday without
regardto the significance of its production requirements. .. The
productivity aspect isfundamental toaconsideration of thefinancial cost
of the accommodation.

2 Maunt Sinai Hospital and Ontario Nurses Association (1996), 54 L.A.C. (4th) 261 (Brown)

% Canada Post Corp. and Canadian Union of Postal Workers (Godoout) (1993), 32 L.A.C. (4th) 289 (Jolliffe)



The Board in this case went on to say:

| am not ableto concludethat accommodating an employeeentails
pushing another seniority rated employeeout of his’her jobatogether. |
also havedifficulty withthenotion of potentially stripping co-workersof
the more sedentary aspectsof their working day wheretherest of their
workday, day inandday out, isof arelatively heavy labouring nature. It
is not much of a stretch to foresee morale problems devel oping.

4, TheEmployer’s Assessment Must Be Objective

Theemployer’ sassessment must beobjective, inthesensethat theemployer must actively
consider themedical evidencethatisor couldbemadeavailableinreationtoany possibility that might exist
for accommodating the employee.

In Hamilton Street Railway Co.%®, theBoard foundthat theemployer hadfailedto
accommodate the grievor, for in removing the grievor from her job:

(the) company relied onitssubjectiveimpressionfrom[thegrievor’ s
recordrather than objectively assessingthesituation. Therewasno
objectivemedical evidenceto establishthat [thegrievor] could not be
accommodated asabusoperator without unduehardship consideringthe
cost, outside sources of funding, if any, and health and safety
requirements, if any. Theevidence, for example, didnotidentify or assess
any particular healthand safety risks. Further, therewasnoobjective
medi cal assessment, review or opiniondirected tothequestion of whether
[thegrievor] could attendwork regularly asabusoperator inthefuture.
Anarbitration board considering thei ssueof accommodati onwithout
unduehardship must be careful about making anassumption of undue
hardship.

2 Hanilton Street Railway Co. and Amalgamated Transit Union, Local 107 (1994), 41 L.A.C. (4th) 1 (Levinson)



Similarly, inOrangevillePolice SarvicesBoard”, the arbitrator, drawing upon theEmrick
Plastics® case, stated:

Thecourtshavedirectedinsituationswherean employer assertsreasons
for itsdecisionnot toaccommodate, theonusisupontheemployer to
establishthereasonablenessof itsposition. Thegenerally acceptedrule
isthat impressi onistic evidenceisnot good enough, and that somedegree
of objectiveevidenceisrequired beforean employer may befoundto
discharge [its] duty to adduceevidencethat theemployer’ seffortto
accommodate was reasonable in all the circumstances.

Theassessment must bethat of theempl oyer, having regard tothemedi cal evidencethat
isor couldbeavailable. Anemployer cannot rely on another to makethat assessment. For example,in
the PharmaPlusDrugMart L td.® case, theempl oyer had di scussed the question of modifiedwork with
theWorkersCompensation Board, butintheend, either concluded or adoptedtheBoard’ sconclusionthat
thegrievor couldn’t dothejob. Therewasno evidencetendered concerningtheextent of themodifications
that were considered or of theteststhat wereemployed. TheBoard notedthat whiletheWorkers
Compensation Board personnel wereundoubtedly actingingoodfaith, they werenotintheposition of
“final arbiter”.

5. Condderation Should be Given to the Totality of Accommodation Evidence

| ndetermining whether or not anemployer hasmet itsduty to accommodate, thetribunal
or court should consider thetotality of theevidence. IntheCanadian National Railwaysand Niles®case,
the Federa Court of A ppeal wasfaced withan applicationtoreview and set asidethedecision of aHuman
RightsTribuna. Thetribuna hadfoundthat Niles' employment had beenterminated becauseof hisaleged
dependenceonal cohol, and that suchterminationwasbased ona prohibited ground. Infindingthat the
employer hadfailed toaccommodateNiles, thetribunal focused onthe seven-month period betweenthe
datethat Nileswassuspended until thedateof histermination. Thecourt foundthat thetribunal’ sfocus
onthisperiod constituted amanifest error, with theresult being that thetribunal hadimproperly ignoreda
great deal of theevidencethat had been adduced onaccommodation. Inconcludingthat theemployer had
accommodated Nilestothepoint of undue hardship, thecourt noted asexamplesof accommodation,

27 Orangaville Police Services Board and Orangeville Police Assciation (1994), 40 L.A.C. (4th) 269 (Knopf)
28 Emrick Plastics v. Ontario (Human Rights Commission) (1992), 90 D.L.R. (4th) 476 (Ont. Div. Ct.)

29 Sge f.n. 17; Pharma Plus Drug Mart Ltd.

30 Canadian National Railway Co. v. Niles (1992), 94 O.L.R. (4th) 33, 18 CH.R.R. D/15 (Fed.C.A)



allowing Nilesto claim 29 daysof absenteei smasvacation notwithstanding that suchwascontrary to
company policy, tolerating damagedoneto avehicleincluding afailuretoreport such damage, charging
of personal tripstoNiles’ expenseaccount, and suspending himat atimewhentheemployer would
probably have been justified in terminating him.

In theOttawaCivic Hospital 3 case, theBoard considered theempl oyer’ scumul ative
effortsat past accommodati on when cons dering theextent towhich any further effort at accommodation
would constitute an undue hardship. It stated:

M ost of thecost of accommodati onresidesinthepast and theburden of
employingthegrievor inthefuture, viewedinisolation, might not amount
to unduehardship. However, theHuman RightsCodeonitsfacedraws
no distinction between past and futureaccommodati on and wethink none
shouldbedrawn. Toapply thestandard of unduehardship by ignoring
accommodativemeasuresa ready takenand considering only thoseyet to
beimplemented wouldbeto requirean employeewho hasdoneagreat
deal toassist adisabled personto bear afar heavier burdenthananother
empl oyer whohasdonenothingtohelp. Past and futureaccommodation
both are to be weighed in the balance.

However, inthel ever Brothers® case, the Board adopted amuch narrower approach to
consideringoverdl effortsat accommodation. Inthat case, theemployer had accommodated thegrievor
by assigning tasksthat wereinaccordancewith hismedical restrictions. Thisresultedinthegrievor being
placedinthegeneral |abour group. Thecollectiveagreement providedfor employeestobelaid off onthe
basi sof seniority withintheir parti cular occupationa group, withthelabour groupbeingthefirsttobelaid
off. Thegrievor challenged hissubsequent lay-off onthebasi sthat the cl ausedi scriminated against an
employeewho had been classified downward duetoadisability. Indeaingwiththeemployer’ scontention
that it had cons stently accommodated thegrievor andthat it ought not tonow ignorethelay-off provisons
i nthecollectiveagreement, the Board noted that the obligati onto accommodatedi sabled employeesup
tothepoint of “ unduehardship” isto be* discharged at thetimewhen adecision affectingtheempl oyee
ismade.” Becausethelabouringjobswould continueto beperformed by employeeswho remained
behind, theBoard concluded that it woul d not constitutean undue hardship for theempl oyer tohave
ignoredtheprovisionsof thecoll ectiveagreement and accommodated thegrievor by by-passing himduring
the lay-off process.

3 Ottawa Civic Hospital and Ontario Nurses Association (1995) 48 L.A.C. (4th) 388 (Brown)

32 |_ever Brothers Ltd. and Teamsters - Chemical, Energy and Allied Workers, Local 132 (1995) 51 L.A.C. (4th) 373 (Harris)



6. An Employer May be Obligated to Provide Training

Theduty of accommaodation doesnot requirethat anemployer placeanemployeeina
positionwheretheempl oyeedoesnot havethebasi c skill set evenaccountingfor areasonabletraining

period. Theemployeemust beabletoperformat areasonably satisfactory level withinareasonableperiod
of time.®

The natureof thetraining that must be providedisafactor indeterminingwhether it will
constitute an undue hardship.

Theobligationto providesometraininginorder to meet theduty of accommodationwas
recognized in theY ork County Hospital 3 case. Thegrievor wasaChargeNursewho suffered an
occupational injury andwasunabletoreturntofull nursingduties. Inaneffort toidentify another career
path, thegrievor obtained an Adult Education Certificate. Although shehadworkedbrieflyinthe
Educati onDepartment duringaportion of her modifiedwork time, it wastheHospital’ sview that shedid
not possess the “innate ability to teach”. It wasin that context that the Board concluded that:

Training may bereguiredinthecourseof accommodating aparticul ar
employee. Here, weaccept that thegrievor receivedvery little, if any,
training. Inretrospect, andinview of thegrievor’ spresent career goals,
itwould have been prudent for theemployer tohavearrangedfor training
intheeducationdepartment. Havingheardall of theevidence, weare
unableto concur with[theHospital’ 5] assessment of thegrievor’ sabilities
inthat area. Thisdisputemay also havebeenavoided had training been
extended in the field of employee health.

Moreover,whenanemployeeisabsent dueto adisability, anemployer may haveto
accommodatetheemployeeby providingtrai ning opportunitiesthat weremissed by reason of the
employee’ s absence. InM etropolitan Toronto Referencel ibrary Board®, thegrievor had been absent
onlongtermdisability for what wasacknowl edgedto havebeen aphysical handicap. Thegrievor worked
inthecomputer operationsdepartment, and during thecourseof hisabsence, thecomputer hardwarewas
replaced. Staff werethentrained onthenew equipment. Whenthegrievor returnedtowork, hefound
that hewasnot qualifiedfor theposted vacanci esthat had arisen. Inconcludingthat it would not congtitute

8 See fn. 19: Calgary District Hospital Group

% York County Hospital and Ontario Nurses Association (1992), 26 L.A.C. (4th) 384 (Watters)

% Metropolitan Toronto Reference Library Board and Canadian Union of Public Employees, Local 1582 (1995), 46 L.A.C. (4th) 155 (Burkett)



anunduehardshipfor theemployer toaccommodatethegrievor by providing suchtraining, theBoard
stated:

Theemployer reliesuponthefact that [theempl oyee] wasabsent from
work at thetimethat the Hewl ett Packard Trainingwasgiven. This,
however, isnot aviabledefencein circumstanceswhereanemployeeis
absent by reason of “handicap”. If anemployeeisabsent fromwork
“because of ahandicap” withing themeaning of TheHuman RightsCode,
the Coderequiresthat he/shereceive” equal treatment” - that is, that
he/shenot suffer any lossvis-a-visthosewhoremained at work. The
grievor inthiscasesuffered alossvis-a-visthoseinthereferenceor
comparator group. Helost theopportunity for trainingwhichwasgiven
to the othersand waslater found not to be qualified to operate the
equipment inrespect of whichthetrainingwasgiven. It must befound,
therefore, that hedid not receive* equal treatment” withinthemeaning of
s.5(1) of the Code.

7. An Employer Mug Focuson Long Term Accommodation

Anemployer whofocusesprimarily onidentified vacanciesor short termmodified work
rather thanturning itsattentionto permanent accommodation may fail initsduty toaccommodate. InY ork
County Hospital ®, the Board criti cized theempl oyer for having focused primarily onidentified vacancies:

If theduty to securelight work wasdependent on exi sting vacancies, the
duty toaccommodatewouldbelargely illusory, andwould clearly not be
in accord with the requirements of The Human Rights Code.

Similarly, in Riverdale Hospital ¥, the Board noted:

Theemployer seemstoonly bewilling or abletofind accommodationon
atemporary or limitedbasis, butitwasnotwillingtodosoonalongterm
basisforthisgrievor. Theduty toaccommodateisnottemporary. Itis
ongoing unlessunduehardship canbeestablished. Theemployer, while
tryingtoenforceitslaudablework hardening policy, seemstohavelost

% See 0. 34: Yaork County Hospital

37 Riverdale Hospital and Canadian Union of Public Employees, Local 79 (1994), 41 L.A.C. (4th) 24 (Knopf)



si ght of itscontinuing duty to accommodatethisgrievor by looking for
other available duties that were within her range of ability.

8. The Duty to Accommodate Requires Consultation by All Parties

A disabled employeehasan obligationto communicatewith theempl oyer with respect to
the type of work that the employee is capable of performing.®

|n Babcock and Wilcox IndudtriesL td.®, the Board commented upon thei mportance of
the employer being notified of theneed for accommodation, and adopted thelaw that wasset outin
Bellville General Hospital ** where the arbitrator stated:

... A personinneed of accommodation shouldidentify thefact and
shoul dsuggest thesort of accommodationrequired, inorder that an
employer will know how to go about making theaccommodation or to
assesswhether accommodationwouldimposehardshiponit. Thiswas
not doneuntil after thegrievor wasdischarged and | cannot findthat the
empl oyer wasinbreach of any obligationtoaccommodatethegrievor’s
needs.

It should berememberedthat thegrievor’ sfailuretoidentify theneedfor accommodation
will not absolvetheempl oyer of theneed to providesuch accommodeation; rather, itwill most oftensimply
absolvetheemployer of theneed to compensatetheempl oyeefor theperiod of timeprior totheneedfor
accommodation having been identified.

Anemployer’ smodifiedwork programsand other accommodating measuresshould be
establishedinconsultationwiththeunion. Theemployer’ sfailuretodosowasaconsiderationinfinding
that it failed to accommodate the employee in Y ork County Hospital **. There the Board stated:

Themodifiedwork programwasestablished without input fromtheunion.
Further, it appearsthat theunionwasnot invol vedintheidentification of
suitablework for thisgrievor. Incasesof thistype, wethink it advisable
that the partiescommunicatein an attempt toisol ate an acceptable

%8 See 0. 34: Yark County Hospital
%9 Babcack and Wilcox Industries Ltd. and United Steelworkers of America, Local 2859 (1994), 42 L.A.C. (4th) 209 (Williamson)

“0 Bellille General Hospital and S.E.U., Local 183 (1993), 37 L.A.C. (4th) 375 (Thome)

L See fn. 34: York County Hospital



accommodation.. . Indeed, theemployer may havenoalternativebut to
involve theunionasother employeesmay beaffected by theparticul ar
accommodationselected. . . Further, the placement of adisabled
employeeinanew positionmay adversaly impact ontheseniority rights
of other employees. . . The Board al so considersthat the disabled
employeehasan obligationto communicatewiththeempl oyer astothe
typeof work that they can perform. Simply put, wethink that thesuccess
of amodifiedwork program dependsoninput fromall of theaffected
parties.

W hiletheemployer hasanobligationtoreview al of itspositionsinorder todetermineif
therecan beanaccommodation, it should neverthel essask theunion and theempl oyeetoidentify thejob
or jobs which the grievor can perform, with or without accommodation.

M oreover, anemployer may berequiredtosurvey itsother employeestodetermineif they
arepreparedtoass stinaccommodating adisabled employee. Failureto addressthat i ssuewithemployees
could conceivably resultinafindingthat theemployer hadfailedinitsduty toaccommodate. Whilethe
refusal of suchemployeesmight not amount to adefence, it wasafactor considered inRothmans, Benson
& HedgesInc® There, theBoard stated that it wasuptotheempl oyer to determinewhether oneor more
of theemployee sworkmateswerewilling toaccommodatetheemployee. TheBoard concludedthat“ The
empl oyer isthelogica onetomakethisdetermination.” Theemployer hadnot doneso. Infindingthat the
employer had not metitsduty to accommodate, the Board reinstated theempl oyeeconditional onthe
necessary accommodati on being reached with her fellow employeessoastorelieveher of her shareof the
heavy work.

9. An Employee Who Fails to Disclose a Disability May Nevertheless Merit
Accommodation

InOttawaCivicHospital , theempl oyeewasterminated after having exceeded the
allowablenumber of absencesunder a“last chance” reinstatement agreement. Subsequentto her
termination, sheadvised theemployer that her absencesweredueto along standing abuseof a cohol and
other drugs. TheBoardreviewedtheapproachesthat had beentakenregardingtherelevanceof an
employer’ sknowledgeof thedisability at thetimethat anemployeewasterminated. 1t notedthat evenif
the Codedid not apply to adismissal that occurred beforeahandi capwasknown, itwould apply toa
refusal to reinstate the complainant once the disability had been reveal ed.

%2 Rothmans, Benson and Hedges Inc. and Bakery Confectionary & Tobacco Workers Union, Local 325-T (1990), 10 L.A.C. (4th) 18 (Brown)

e fn. 31 Ottawa Civic Hospital



InVIA Rail* theempl oyeewasterminated when hisdemerit pointsexceeded thetrigger
point under anindustry demerit system. TheBoard accepted that thework-rel ated offences(two
successiveinstancesof sleepingonthejob) werein part rel ated totheemployee’ sdiabetic condition.
Consequently, the Board reinstated the grievor and in doing so, stated:

Inparticular, theextent of theaccommodationrequiredtopermitthe
grievor tomanagehisconditionwill not beknownuntil hehasreturnedto
the workplaceand hiscircumstanceshavebeen assessed. Hence, this
awardislimitedto an acknowledgement that thegrievor isentitledto
rei nstatement, that heisentitledtoberecalledto activeemploymentif he
can obtainmedicdl certificationof hisfitness, andfindly, todetermination
that therailway must providereasonabl eaccommodation of hiscondition,
including theadjustment of shift timesandwork assgnments, if andwhen
he returns to active employment.

10. Employees Seeking Accommodation Have an Obligation to Pursue Necessary

Treatment

Anemployeewhoissufferingfromanillnessthat may becontrolled by medication hasa
responsibility toensurethat theconditioniscontrolled. Failuretodosomay resultinaterminationbeing
upheld. InCanadianPadificL td., thegrievor wasan epileptic. Sometimeafter hishire, hedisclosed his
conditiontothecompany, and hewas, withtheconcurrenceof theunion, transferredtoaposition having
lessrisk. Sometimelater, thegrievor suffered an epil eptic sel zureand wasfound unconscious. It waslater
determinedthat thegrievor had, on hisowninitiative, and without medical authorization, discontinued his
use of the prescribed anticonvulsive medication. In upholding the termination, the arbitrator stated:

Oncethegrievor wasreassignedtoaposition of lessrisk, he* thenknew,
or reasonably should haveknown, that hiscontinued employment was
predicated upon the expectation that he would discharge his
respong bilitiesinrespect of controlling hiscondition, boththrough periodic
contact with hisphysi cian and themai ntenance of appropriatelevel sof
medi cation.

# V1A Rail and Canadian Autoworkers (1995), 51 L.A.C. (4th) 337 (Hope)

% Canadian Pacific Ltd. and International Brotherhood of Firemen & Oilers (1989), 7 L.A.C. (4th) 137 (Picher)



InOttawaCivicHospital ®, thearbitrator considered thegrievor’ sfailureto seek treatment
as afactor in concluding that the employer had discharged its duty of accommodation. He stated:

Asdemonstrated by thegrievor’ sexperienceafter thedismissal, her
handicapwasnot totally beyond her control. Her failureto seek treatment
at anearlier dateisonefactor to beconsideredindecidingwhether the
employer has discharged its duty of accommodation. In Central
Okanagan School District . . . Mr. Justice Sopinka said (at p.593):

To facilitate the search for accommodation, the
complainant must dohisor her part aswell. Concomitant
withthesearchfor reasonableaccommodationisaduty
tofacilitatethesearchfor suchaccommodation. Thus,in
determiningwhether theduty of accommodation hasbeen
fulfilled, the conduct of the complainant must be
considered.

... Inthecontext of adisability theextent of which canbe mitigated by
proper care, theduty of acomplainant to do her partincludestaking
reasonablestepsto obtaintreatment. Whilerecognizingdenid isabarrier
torecovery fromaddiction, webelievethat thegrievor bearssome
responsibility for not seeking hel pinresponseto her supervisor’ srepested
counselling.

11. The Duty to Accommodate M ay | mpact on an Attendance M anagement Program

Anattendancepolicy may besuccessfully challengedif it doesnotincorporatethe
employer’s duty to accommodate a disabled employee.

Theemployer’ satendance management programwasconsideredinCity of Scarborough”,
where the Board stated that the policy was deficient in that:

Therewasno explicit recognition of thescopeand extent of thestatutory
duty of accommodationfor adisabled or handi capped employee pursuant
to...theWorkersCompensation Act or therequirementsof theOntario

% See fn. 31 Ottawa Civic Hospital

4 City of Scarborough Public Utilities Commission and Utility Workers of Canada, Union 1 (1993), 35 L.A.C. (4th) 1 (Haefling)



HumanRightsCode. . ., whicharefundamental considerationsforan
employer intending to comply withtheprovisionsof thoseemployment
related statutes.

Similarly, in theHamilton Street Railway* case, the Board commented upon the
employer’s Attendance Management System (AMYS) in the following terms:

M ost statutesrequirethat therebe an attempt to accommodate but
recognizethat thismay not bepossible. Oneof my concernsinthismatter
isthat the AM SCodedoesnot explicitly makereferencetotheOntario
Human RightsCodeand makeit clear that theempl oyer recogni zesits
obligations under that statute. . . 1t should beclear fromtheabovethat |
donotfed that thepracticefollowed by theempl oyer intheapplication of
theAMSCodeviolateseither statute. Asindicated, however, | amvery
concerned that the AMS Code itself does not make thisclear . . .

12. The Duty to Accommodate Does Not Prohibit Termination for |nnocent
Absenteeism

InBall Packaging Products Inc.”, the grievorswereterminated for having been
continuoudy absent onaccount of disability for aperiod of six years. Theuniontook thepositionthat the
employeescould not beterminated becausethey were suffering fromahandicap asdefinedintheHuman
RightsCode. TheBoard found that there could be no accommodationinthe circumstancesand
accordingly, the grievances were dismissed.

IntheAirBC® case, thegrievor wasterminated dueto excessiveintermittent absenteeism
attributableto severa different medical conditions. TheBoardfoundthat theemployer had metthetests
setoutinarbitral jurisprudenceto establishacaseof non-cul pableabsenteei sm. Itthenwent ontoconsider
whether or not the termination contravened human rights legislation.

Theemployer acknowledgedthat it had aduty toaccommodateanemployee, but it
submittedthat thegrievor could not beaccommodated short of unduehardship. Inupholdingthe
termination, the arbitrator stated:

%8 See fn. 26: Hanilton Street Railway Ca.

“ Ball Packaging Products Inc. and Canadian Workers Federal Union, Local 35 (1990), 12 L.A.C. (4th) 145 (Dauis)
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... theexistence of humanrightslegislation doesnot result inthe
eradicati onof thedoctrineof non-cul pableabsenteei sm. That doctrine
affirmstheright of anemployer toreceiveitspart of theemployment
bargain, namely, theemployee’ sperformanceof her work. However, the
right toterminatewill besubject totheright of anindividuad tobefreefrom
discriminationasrequiredinhumanrightslegidationwhenthelatteris
applicable. TheOntariocourt (General Division) Divisional Courtin
Ontario (Human RightsCommissionv. GainesPet FoodsCorp. [(1993)
16 O.R. (3d) 290] seemstoindicatethat if adismissal isduetoinwhole
or inpartanillnesswhich comprisesadisability thenaterminationcan
never be proper. However, that same court inO.N.A. v. Etobicoke
General Hospital [(1993) 104D.L.R. (4th) 379] indicated that where
suchanemployment ruleindirectly impactsonadisabled person, thenan
arbitrator must consider whether thegrievor could beaccommodated. In
my view, the latter approach is the correct one to thistype of problem.

Inconsidering that theempl oyer could not accommodatethegrievor short of undue

hardship, the Board noted the following factors:

the grievor’ sabsenceshad proved costly totheemployer, disruptivetoitsscheduling
operations and had a significant impact on other employees

therewasno basi sto concludethat thegrievor’ sattendancewouldimproveif adifferent
job was tried and/or areduced schedule was implemented

thenatureof thejobitself, theshift work or thelength of theshiftshad nodirect causal link
to the grievor’ s absences

the grievor’ s absences were not predictable
the employer had all of the medical evidence in its possession at the time of discharge

Although casud work may havebeenapossi blesol ution, theevidencewasthat thegrievor

and the union had rejected that offer. The termination was upheld.

13.

The Duty to Accommodate May Invalidate the Operation of a Deemed
Termination Clause

Anemployeewho hasbeen absent and hasbeen termi nated pursuant to an automatic

termination clause in a collective agreement may be reinstated if his absence was due to a disability.



| n Baboock and Wil cox IndudtriesL td.%, the gri evor wasterminated under an automatic
termination provisionthat providedthat hisemployment woul d beterminated if hewasabsent for longer
thanthedefined period. Theunionallegedthat theterminationwascontrary tothe Code, inthat thegrievor
was anal coholicandwassuffering fromreactivedepression. Hewasthereforedisabled and could not be
terminatedunlesshecoul d not beaccommodated short of unduehardship. TheBoard acceptedthe
union’ spositionand concluded that theeffect of the deemed termination provision wasto discriminate
against a handicapped employee.

InLancia-Bravo Foods®, thecoll ectiveagreement provided that wheretherewasa
reasonabl e expectation that an employeewhowasill would beabletoreturnto activeempl oyment,
seniority would continueto accumul atefor aperiod of 30 monthsor thelength of theemployee' sseniority,
whichever wasshorter. Inrgectingtheemployer’ sright toautometically terminatetheemployeefor having
been absent beyond the permitted period, the Board stated:

Applyingthesamereasoningasinthe”just cause” awardsit seemstome
that whereaduty toaccommodateexistsinthestatute, it must beassumed
that thepartieswoul d haveintended that thewords* off work” in[the
article] mean off work notwithstanding an attempt at reasonable
accommodation.

I naddressing theissueof reasonableaccommodation, thearbitrator stated that any
guestion astowhat constituted reasonableaccommodation could only beansweredinthefactual context
that exists at the end of the 30 months.

14. The Duty to Accommodatein Relation to Cases of Pregnancy, Alcohol and Drug
Addiction and Psychiatric IlInesses

€) Pregnan

Anemployer may berequiredtotransfer apregnant empl oyeetoapositionthat would
minimize any risk during her pregnancy.

In theOrangevillePolice Services B oard™ case, thetwogrievorswerepregnant police
officerswho had requested that they beaccommodated by beingtransferredtolight duties. Thepolice

51 See fn. 39; Baheock and Wilcor I ndustries Ltd.
52 |_ancia-Bravo Foods and United Food and Commercial Workers, Local 530P (1990), 11 L.A.C. (4th) 59 (Burkett)

8 See fn. 2: Oranggville Police Services Board



forcetook thepositionthat therewereno acceptabl ealternativeass gnmentsavailableand that thecreation
of any suchaternateass gnmentswouldimposeunduehardshiponthepoliceforce. TheBoard disagreed,
concludingthat it would havebeen possi bl eto accommodatethegrievorsby makingtemporary transfers
that would not have lessened the effectiveness of the police force.

In the Emrick Plastics™ case, the employee was a spray painter who asked to be
reassigned uponlearningthat shewaspregnant. Aftertemporarily reassigningthegrievor tothepacking
area, thecompany then put her onaninvoluntary |eaveof absencebecause her doctor would not provide
thecompany withaletter absolvingit of responsibility for any injury toher health or tothat of her foetus.

Thecourt upheldtheBoard’ sdecisionand concluded that thecompany had failedtomake
reasonable accommodation. It stated that the company had a duty to take reasonabl e steps to
accommodatetheemployeeonceher doctor had advised that shecould nolonger spray paint for the
durationof her pregnancy. Accommodationwaspossible, anditwas*® paternalistic, patronizingand
unreasonabl e” for theemployer torefuseto accept theopinion of theemployee sphysicianandtothen
demandthat theemployer beabsolved fromall responsbility for theheal th of theempl oyeeand her unborn
child.

In theEscada™ case, theemployer transferred adepartment head from onedepartment
to another whenitlearnedthat shewaspregnant and planning ontaking maternity leave. Thecomplainant
sufferednolossof seniority, but sheallegedthat thetransfer wasademotion, andthat it created | ossof
status and responsibility.

Thetribunal foundthat “ theimpact of thetransfer, totheextent it wasbased on pregnancy-
rel ated absence, wassuch astoimpose somedi sadvantageon [ thecomplainant] and thereforecongtituted
adverseeffectdiscrimination.” However, thetribunal went onto acknowledgethat thetransfer decision
“wasrationally connected to the employment,” for there wasaneed to maximize continuity and
accountability inmanagement personnel. Thetribuna noted that by transferring thecomplainant tothenew
department, theempl oyer hadin effect accommodated the complai nant by mai ntaining her inemployment
that wascomparabl eintermsof job description, dutiesand salary. After consideringanumber of factors,
includingflexibility andtheal ocation of management personnd, thetribuna concluded* that accommodating
[thecomplainant] inthemanner shedesi red would have constituted an undueinterferenceintheoperation
of [theemployer’ s] business.” Intheresult, thetribunal foundthat theemployer “took reasonabl esteps
to accommodate [the complainant’s] pregnancy to the point of undue hardship.

5 See 0, 28; Emrick Plastics

% Esada and Bonetti (1995) 25 C.H.RR. 148



Thecomplainant had resigned her employment after having beentransferred. Thetribunal
foundthat inresigning her employment, thecomplai nant did not act reasonably and did not fulfil her
obligation to accept the reasonable accommodation provided by the employer.

(b)  Alcohol and Drug Addiction

An addiction to alcohol or drugs constitutes a disability, and as such, requires
accommodation on the part of the employer.

The CanadianNational Railway and Niles®caseestablishesthat anemployeewhois
seeking accommodation for adrug or al cohol addiction must beactively and earnestly participatingina
programof treatment. Inthat case, theempl oyeehad been suspended to enablehimto participateinan
alcohol dependency program. Hewasadvised that hewould not bereinstated until hesatisfiedthe
empl oyer that hehad acknowledged hisproblemandwasdealingwithitinatangiblemanner. Although
theemployeeeventually submitted | ettersin support of hisassertionthat hehad hisproblemunder control,
the employer took the positionthat hewasnot rehabilitated because hewasnot engagedinfollow up
treatment. His employment was therefore terminated.

Expertswhoweresubsequently called by theempl oyer testified that theemployeewasnot
rehabilitated at thetimeof hisdismissal becausehewasnot seriously participatingintheaftercarewhich
was avita and necessary component of rehabilitation. Inacceptingthat proposition, andin concludingthat
theemployer had met itsduty toaccommodate, the Federal Court of A ppeal notedthat theemployer’s
accommodation cons sted of , among other things, all owing theempl oyeeto claim 29 daysof absenteeism
as vacation notwithstanding that suchwascontrary tothecompany policy, tol eratingdamagedonetoa
vehicleincludingafailuretoreport such damage, charging of personal tripsontheemployee sexpense
account, and suspending theempl oyeeat atimewheretheempl oyer woul d probably havebeenjustified
in terminating him.

In the Ottawa Civic Hospital >’ case, the employee was terminated for excessive
absenteei smthat had arisen dueto al ong standing abuseof alcohol anddrugs. Infollowingtheapproach
taken by the Federal Court of Appeal in Canadian National Railway and Niles®, the Board stated:

| n decidingwhether theaccommaodati on of anemployeehasreachedthe
point of unduehardship, every accommodativemeasuretaken throughout

% See f:n. 30: Canadian National Railway Co. v. Niles
5" See 0. 31; Ottawa Civic Hospital
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the period of handicap should beconsidered. Theassessment should
include theburden of all absencescaused by thedisability. Weseeno
sound basi sfor di stingui shing between absenceswhich occur beforean
employee’ sdisability isknownto management and thoseoccurring after
the employer is aware of the problem.

In considering the issue of accommodation, the Board noted the following:

thegrievor’ sexcessiveuseof paidsick |leaveimposed asignificant expenseonthe
employer

the grievor’ sabsenceshad aninverseimpact onthemoraleof her fellow nurses. That
concernwasnot“inconsistent” with humanrightsvalues, for thefellow workerswere
bothered not becauseof thegrievor’ shandicap, but becauseshegavelittleor noadvance
notice of her absences

inadditiontothecost of accommodative measuresto date, therewoul d betheadditional

costsof accommodationif thegrievor wasreinstated. That wouldincludetheburden
whichtheemployer would bear if arel apseoccurred, aswel | asthecost of monitoringthe
grievor’ scompliancewithany of theconditionsof reinstatement that woul d be necessary

TheBoardnotedthat thegrievor’ sfailureto seek treatment at anearlier datewasone
factor that had to be considered in deciding whether the employer had discharged its duty of
accommodation. |t stated:

Inthecontext of adisability, theextent of which canbemitigated by
proper care, thedutiesof acomplainant todo her partincludestaking
reasonablestepsto obtaintreatment. Whilerecognizingdenid isabarrier
to recovery from addition, we believe the grievor bears some
responsibility for not seeking hel pinresponseto her supervisor’ srepested
counselling.

Inconcluding that thecumul ativeburden of any past and futureaccommodationwould
constitute undue hardship, the Board noted that if the grievor’ s doctors prognosis was correct:

... Most of thecost of accommodation residesin the past and theburden
of employingthegrievor inthefuture, viewedinisolation, might not
amount tounduehardship. However, theHuman RightsCodeonitsface
draws nodistinction between past and futureaccommodation and we
think noneshould bedrawn. Toapply thestandard of unduehardshipby



ignoring accommodativemeasuresal ready taken and consideringonly
thoseyet to beimplemented woul d beto requirean employer who has
done agreat deal to assi st adisabled personto bear afar heavier burden
than another empl oyer who hasdonenothingtohelp. Pastandfuture
accommaodation both are to be weighed in the balance.

InSamuel. Son & Co.*, theemployeereported towork under theinfluenceof a cohol.
The employer had accommodated theempl oyeeby permitting theempl oyeeto beabsent for al cohol-
rel atedtreatment or rehabilitation ontwel ve occasi onsduring hisfourteen-year course of employment.
Approximately threeand one-haf yearsprior to histermination, theempl oyee, theunion, and theempl oyer
had enteredinto an agreement that set forth the conditionsfor theempl oyee’ scontinued employment. The
employer characterized that asan agreement to accommodatethegrievor rather thanadisciplinary
document. Theagreement provided that theemployeewould beterminatedif hedid not fulfil all of its
conditions, oneof whichwasthat hewoul d not report for work under theinfluenceof alcohol. Therewas
no evidencethat theagreement had been violated during thethreeand one-half year period betweenthe

datethat theagreement wassigned and thedatethat theempl oyeearrived at work under theinfluenceof
alcohol.

Theemployer terminated theempl oyee pursuant tothetermsof theagreement. The
termination was characterized as a non-disciplinary termination.

Theunion had submitted that instead of terminating thegrievor “theempl oyer should have
ing sted uponthegrievor’ sfurther assessment and treatment and put himintotheweekly indemnity program
which for some years was the pattern followed by the employer with the grievor”.

After consderingall of theevidence, “includingtheemployer’ strestment of thegrievor over
afourteenyear period”, theBoard concluded that theempl oyer had accommodated thegrievor. It stated:

ThisBoard must rel uctantly concludethat thegrievor wasincapabl e of
performing histasksfor theemployer bearinginmindthegrievor’slong
work history withal cohol, theaccommodation providedto himby the
employer over thistimeframe, and the safety requirements of the
workforce employed within the plant.

Inat|east onecase, aBoard hasdetermined that an addi ctionto nicotinedid not constitute
ahandicap, and consequently, theempl oyer wasnot obligated to accommodateany empl oyeeswhowere

% Samuel, Son & Co. and United Steelworkers of America, Local 6398 (1995), 50 L.A.C. (4th) 321 (Clement)



so addicted.® Inthat case, theBoard stated that evenif it waswronginitsconclusionand that an addiction
to nicotinedid constituteahandi cap, thentheempl oyer had accommodated that handi cap becauseit
provided outdoor smoking facilities for its employees.

(c) Psychiatric Conditions

A psychiatric condition shoul d betreated much thesameasany other illness, withtheone
distinguishingfactor being that anempl oyee’ spsychiatric condition may deprivetheemployeeof therationd
ability to seek or pursue a course of treatment.

InCanadian National Railway Co.%, thegrievor had apsychologica hordingcompulsion,
andover afourteen-year period, hadfilled hisgaragewithitemsthat had been stolenfromtheemployer.
The items were of little use to the grievor and were not stolen for financial gain.

Thegrievor acknowledged thetheftsand professed awillingnessto cooperatewith any
therapeutic procedureor any surveillancethat might beinstituted by thecompany. AlthoughtheBoard
notedthat thetheftswereprompted by anillnessthat wasbeyondthegrievor’ scontrol, it stated that this
factor would be significant only:

...totheextent that thegrievor’ scondition could beshown, onthe
balanceof probabilities, tobeat present reasonably under control sothat,
toadopt theprinciplesgoverning theemployment of thedi sabled under the
CanadianHuman RightsAct. . ., hiscondition could beaccommodated
through his continued employment, without undue hardship tothe
company.

Thegrievor’ sdoctor had recommended that theempl oyer ingtitutemeasuresto constantly
observeandregularly searchthegrievor following hisreturntowork. Thearbitrator concluded that these
measures would constitute an undue hardship:

Very simply, itis,inmy view, beyondthestandard of unduehardshipto
ask theemployer toreturnanindividual totheworkplacewhowill,inall
probability, steal againandwhoseday-to-day employment will involve
changingalargely unsupervised work settingtorequirecontinual vigilance
on the part of supervisors, fellow employees and security personnel.

%0 Hanilton - Wentworth (Regional Municipality) and Canadian Union of Public Employees (1994), 44 L.A.C. (4th) 257 (Stewart)

81 Canadian National Railway Co. and C.A.W. - Canada (1994), 43 L.A.C. (4th) 129 (Picher)



C. APPLICATION OF THE CONCEPT OF UNDUE HARDSHIP*

The question of “What constitutesan unduehardship?’ requiresaconsiderationanda
balancing of all of therelevant factors. Theanswerswill vary fromoneemployeetoanother, fromone
employer to another, and from one economic climate to another.

In theM ount Sinai Hospital ® case, theBoard considered theapproachthat must betaken
in balancing the various factors. It stated that:

Inadisability case, thisbal ancing exercise should beconducted by
comparingthecost of accommodationwiththebenefit resultingfromitin
the particular circumstances. Consider adisabledemployeewhoisata
very largedisadvantage caused by hisor her handicap, and assumeal| of
the employment-rel ated burdensof thisperson’ sdisability could be
eliminatedat very littlecost totheemployer. Inthisscenario, thehardship
imposed by accommodati onwoul d not beunduebecausethebenefit
greatly exceedsthecost. Consider theforegoing examplewithanother
wherethedisadvantageremoved by accommodating anemployeewould
bevery small inrelationtothecost of eliminatingit. Inthiscontext, the
hardship of accommodeati onwould beunduebecausethecost far exceeds
the benefit.

The Board then stated:

Thegenerd principleof proportiondity whichemergesfromtheforegoing
analysisisthat theburdenwhich anemployer shouldberequiredto bear
variesinversely withtheconsequential relief flowingtoadisabled
employee. Onecorollary of thisprincipleisthat moreshould bedoneto
providework to someonewho otherwisewoul d remain outsidetheactive
workforce, without any of therewardsof employment, thantoplacea
person in one job rather than another. By the same token, if a
handi capped empl oyeewishesto performthetypeof work donebefore
being di sabled, moreshould bedoneto achievethisresultincaseswhere
thealternativejobisveryinferior thanincaseswherethisalternate
assignment is only slightly less advantageous to the individual .

62 This section will consicer the arbitral and tribunal decisions that consider the factors that have been set out in the Supreme Court decisions discussed at pages 1 to
11 of this paper.

8 Mount Sinai Hospital and Ontario Nurses Association (1996), 54 L.A.C. (4th) 261 (Brown)



The Boardwent ontorecognizetheimportanceof work intermsof adisabled person’s
self respect. It stated:

In assessing the relative benefit to an employee of various jobs,
considerationshould begivennot only towagesand other financial
benefitsbut al sotothenon-monetary rewardsof employment. The
importance of these non-pecuniary matterswas acknowledged by
DicksonC.J.C.inReferencerePublic ServiceEmployeeRel ationsAct
(Alta) (1987),87C.L.L.C. 14,021 (S.C.C.)inthecontext of litigation
under the Canadian Charter of Rights and Freedoms (at p.12,180):

Inthe present case, however, weareconcerned with
interestswhichgofar beyondthoseof amerely pecuniary
nature.

Work is one of the most fundamental aspectsin a
person’ slife, providingtheindividual withameansof
financia support and, asimportantly, acontributory role
insociety. A person’semployment isan essential
component of hisor her senseof identify, self worthand
emotional well being. Accordingly, theconditionsin
whichapersonworksarehighly sgnificantinshapingthe

whol ecompendium of psychol ogical, emotional and
physical elements of a person’s dignity and self respect.

Theremainder of thissection cons dersthemanner inwhichthevariousfactorshavebeen
applied.

1. Financial Costs May Constitute an Undue Har dship

Thethreshold of unduehardshipwouldclearly becrossedif anemployer wasrequiredto
mai ntai nanemployeeinapositionthat wasnot useful or productive. AstheBoard statedintheHamilton
Civic Hospitals™ case:

Thethrust of theauthoritiesisthat at theend of theday and withwhatever
reasonableaccommodati on can beachieved without unduehardshiptothe
employer, theemployeemust nonethelesstill beableto performauseful
and productive job for the employer.

8 Hanilton Civic Hospitals and Canadian Union of Public Employees (1994), 44 L. A.C. (4th) 31 (Kennedy)



Theextent of thefinancia cost of accommodationrequiredinorder to congtitutean undue
hardshipwill differ fromoneempl oyer to another and from oneeconomicclimateto another. Asnoted
earlier, in Commission Scolaire Regionale De Chambly®®:

Thesituationspresentedwill vary endlessly. For example,inalarge
concern, itmay bearel atively easy matter toreplaceoneemployeewith
another. Inasmall operationreplacement may placean unreasonableor
unacceptabl e burden ontheemployer. Thefinancial consequencesof
accommodationwill also vary infinitely. What may be eminently
reasonablein prosperoustimesmay imposean unreasonablefinancial
burden on an employer in times of economic restraint or recession.

Intheforegoing case, thecourt concluded that it did not constitutean undue hardshipto
requirethat particular employer toaccommodatean employee’ sreligiousneedsby grantingapaidleave
for suchpurposes. Itisquitepossiblethat inthecircumstancesof adifferent employer, theemployer’ sduty
to accommodate would extend only to providing an unpaid |eave of absence for such purposes.

The cost of accommodation must be morethanademinimiscost. IntheRothmans
Benson& Hedges® case, theBoard directed theempl oyer to consider thequestion of accommodation.
It stated that inthecircumstancesof that parti cul ar case, accommodati on having acost of atleast $10,000
would posean unduehardship ontheemployer, but lessexpensivemodificationshavingaminimal cost
would not.

Excessive useof sick leaveisanemployer cost that hasbeen consideredinthecontext
of an employer’ s duty to accommodate.®’

Distinctions havebeen drawn between the cost of temporary asopposed to ongoing
permanent accommodation. InCanadaPost Corp.®, the Board began by accepting theprinciplethat “ the
productivity aspectisfundamental toaconsideration of thefinancial cost of theaccommodation.” It went
on to state:

% See fn. 11; Commission Scolaire Regionale De Chambly

% Sge f.n. 42: Rothmans, Benson & Hedges Inc.
67 Sge f.n. 31: Ottawa Civic Hospital

%8 Canada Post Corp. and Canadian Union of Postal Workers (Godoout) (1993), 32 L.A.C. (4th) 289 (Jolliffe)



| donot understand that thei ssuesof productivity and ability toperform
shoul dbeconsidered quiteinthesamelight aswithtemporarily disabled
empl oyeeswhoareexpectedtorecover tothepoint of full capacity. Itis
onethingto structuretemporary light dutiesto assi st apersontoward
recovery wheretheemphasi sneed not beontheeconomicworth of the
activity tomuchor any degree. Thealternative, after all, istoplacethe
employeeon paidinjury/illnessleavefor atimewhilerecovery continues.
Itisquiteadifferentissuewhen structuring dutiessuitablefor adisabled
persononapermanent basi swhich| suspectinvitesmoreweighttobe
placed ontheproductivity/ financial cost S deof theequation. Theremight
beany number of temporary modified dutiessituationswhich candevelop
whichdonot bear upwell under thescrutiny of unduehardshipwhenitis
amatter of accommodating an employee on a permanent basis.

2. An Accommodation Which I mpacts on Employee M orale and/or | nterferes With
Egablished Rights May Constitute Undue Har dship

Any impact on empl oyeemoral emust be considered within the context of employee
objectionsthat areconsi stent withhumanrights. Any employee* objections’ based on attitudesthat are
inconsistent with human rights are an irrelevant consideration.®

A unionwill not necessarily beinbreach of itsduty toaccommodatewhereit refusesto
waivethetermsof acollectiveagreement to permit adi sabled empl oyeeto carry existing seniority intoa
new bargaining unit. IntheGreater NiagaraGeneral Hospital ™° case, thegrievor was, withtheconcurrence
of theunion, transferred fromthenursingunitintothecl erical bargaining unitinorder toaccommodateher
disabi lity. However, theunionrefusedto permit thegrievor to becredited withtheseniority that shehad
accumulated in the nursing unit.

TheBoard foundthat toaccommodatethegrievor withfull seniority wouldimposean
undue hardship upontheunionanditsmembers. Whilethebargai ning unit membershad been prepared
to accommodatethetransfer toavacant full timeposition and towaivethejob posting provisionsof the
collectiveagreement, they werenot preparedto providethegrievor with seniority for purposesof
promotions,lay-off andrecall, becauseto do sowouldleapfrogthegrievor over othersand havea
negativeimpact on bargaining unit membersinrespect of lay-off. Therewasparticular concernamongthe
membersbecausethereweresignificantlay-offsinthehospital field, and thenatureof thework doneby

%9 Sge f.n. 6: Central Okanagan School Dyistrict No. 23 v. Renaud and the discussion at page 9 of this paper
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theunit madeit particularly vulnerabl eto having to receiveempl oyeesfrom other bargai ning unitswhose
disabilities had to be accommodated.

However,it may not bean unduehardshiptoobligatean employer to suspend ajob
posting clausein order to accommodate adi sabled employee. InUnionCarbideCanada™, thegrievor
claimedapositionthat wasfilled by adisabled employeepursuant to ajob posting. Onthebasisof the
provisionsof thecollectiveagreement, thegrievor shoul d haveobtained the position based on hisseniority,
but thejobwasgivento alesssenior employeewho had beeninjured and wasnolonger capabl e of
performing his former job.

The Board concluded that therewasno question onthefactsthat thedi sabled employee
requiredtheparticular positioninorder toaccommodatehisdisability and carry onwithregular full time
employment. Itfoundthat intheseparticular circumstances, theprovision of theclausedealingwiththe
awarding of positions* must bedeemedtemporarily inoperativeor suspendedin order to permitthe
required accommodation . ..” The grievance was dismissed.

Furthermore, it may not bean undue hardshipto permit an empl oyeewho hasbeen absent
duetoadisability toaccumul ateseniority for the period of absenceeventhough suchaccumulationis
contrary tothetermsof thecoll ectiveagreement. InGolden M anor Home", thegrievor sought to be
creditedwithall seniority that shewoul d have earned had shebeen abletowork during her period of
disability. TheBoardacceptedthat it would not constitutean unduehardshipfor theemployeetobe
accommodated by being credited with seniority for certain limited purposes. It stated:

W e haveconcludedthat [thegrievor] cannot be* credited” with seniority
for all purposes, nor cantheseniority list becorrectedfor all purposes.
Instead we find that, when it comes to matters of remuneration,
compensationor monetary benefits, the narrower notion of equal

treatment appliesand [thegrievor] cannot expect to betreated any more
or any lessfavourably than other non-handicapped part timeempl oyees.
Thus, for example, for purposes of calculating her wage rate, her
placement onthewagegrid, her entitlement tovacationwith pay and any
other “compensation” typematters, her seniority istobecal culatedin
accordancewith [thecollectiveagreement] andisbased onactual hours
worked.

™1 Union Carbide Canada Ltd. and Energy & Chemical Workers Union (1991) 21 L.A.C. (4th) 261 (Hinnegan)
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Whenit comesto mattersinvolving [thegrievor’ s] participationinthe
workplaceor thejob parti cipation opportunitiesof which shecan avail
herself, thebroader notion of equal treatment appliesand[thegrievor’ |
handicapisto beaccommodated without unduehardshiptotheemployer.
Asaccommodation, [thegrievor] seekstobecredited withtheseniority
shewould haveaccumulated but for her involuntary absencesfromwork
because of her handicap. Cantheemployer takethisaccommodative
measure without undue hardship? We think so.

Incomingtothisconclusion, theBoard noted that therewaslittleevidenceto support the
contentionthat thegrievor could not beaccommodated without unduehardship. Therewerenofinancial
costsassociatedwith crediting thegrievor with seniority soastoenableher tofully participateinthe
workplace. Although creditingthegrievor with seniority mightimpact on other empl oyees, theBoard noted
that theunion had obviously countenanced that typeof impact for it had takenthegrievanceforward.
Furthermore, theaccommodati onwoul d not causesignificant interferencetotheemployer’ sinterest, for
the collectiveagreement provided that qualificationsand ability weretobeconsidered  ongwith seniority
in determining matters such as promotion, lay-off and recall.

It may not posean unduehardshipto requirean employer toignoretheprovisionsof a
collective agreementinorder toretain adisabled empl oyeewhowoul d otherwisebelaid off whenthe
employee sexposuretolay-off arisesasaresult of theemployee sdisability. Inthelever Brothers™ case,
adisabled employeewithsignificant seniority had beentransferredtothe® |abour group” inorder to
accommodatehisdisability. Althoughthecollectiveagreement providedthat employeesinthelabour group
werethefirsttobelaid off, theBoard hel d that thegrievor’ saccommodati onwoul d not constitutean undue
hardship because there would be labouring work that would continue to be performed.

Anemployer may beaobligatedtoretainanemployeeinafull timebargaininguniteven
though the employee is unable to work the minimum number of prescribed hoursto remain in that unit.

3. I nterference With the Organization of the Workplace May Constitute an Undue
Hardship

Aninterferencewiththeorganization of theworkplacewill generally rai sequestionsof
employeemoral e, increasesindirect costsand al ossof efficiencies. Consequently, thisfactor isonethat
is frequently considered within the context of other factors.

73 See f.n. 32: Lever Brothers Ltd.
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InStelcolnc.®, thegrievor wassuffering from an eyeconditionthat wasaggravated by
workingasacraneoperator incertainpits. Asaresult of arecent reorganization, craneoperatorswere
requiredtorotatethroughall of thepits. Theunionallegedthat rather thandemotethegrievor, the
empl oy er wasobligated toaccommodatethegrievor by relieving himof therequirement towork onthose
cranesthat operatedintheoffending pits. TheBoard concluded that therewasno duty toaccommodate,
inthat “anemployee’ scapability to participatefully intherotation systemisan essential featureor
requirement of thechargingand pitscraneman position” andthat thegrievor’ shandicap rendered him
“incapable of performing an essential feature or requirement of the charging and pits position.”

Althoughthecasewasdecided onthebasi sthat therewasno duty toaccommodate, it
couldjust aseasily have been deci ded onthebasi sthat such accommodati on woul d have constituted an
undue hardship.

4, Safety Risks May Constitute an Undue Hardship

InT.C.C. Bottling L td."®, thegrievor wasan epil epticwho had suffered and woul dlikely
continuetosuffer further seizuresintheworkplace. Heworked onabottlinglinewheretherewas
considerable danger to his personal safety. The Board stated that:

Generally, “safety” inthiscontextisaquestion of thesafety of thepublic,
of thegrievor’ sfellow workersand of thegrievor himself. Thereisno
issue in this case of public safety.

TheBoard considered that thedanger tofellow employeescoul d be minimized by
prohi bi tingthegrievor fromworkingin certaintypesof situations. Whilefellow employeesmight suffer
someriskif they hadto cometotheass stanceof thegrievor if hefell intomoving machinery, therisk would
beno greater than had those empl oyeesbeen attempting to dislodgeabottleontheproductionline. The
Board noted that thegrievor wasadanger to himself andthat theemployer could not, at reasonablecot,
cover or guard themachinery tothepoint that therewoul d benoreal danger of thegrievor beinginjured.
However, the Board went on to consider the issue in the following terms:

Thefundamental issue, though, iswhether apersonwiththegrievor’s
disability istobesoinsulated from physical danger that heor sheisinjured
inanother way, which, whilenot so obvious, may bemoreserious. Isthe
danger tothedisabled person so great that heor sheistobedeniedthe
right toequality of opportunity towork? Thedeterminationof thelimits

7 Steleo Inc., Hilton Works and United Steelworkers of Armerica, Local 1005 (1995), 50 L.A.C. (4th) 301 (Marcotte)

®rcc. Bottling Ltd. and Retail, Wholesale and Department Store Union (1993), 32 L.A.C. (4th) 73 (Christie)



of theemployer’ sduty to accommodateto thepoint of unduehardship
necessarily involve that balance.

Althoughthecasewassubjectto New Brunswick |egislation, thearbitrator considered
guidelinesthat had been published by the Ontario Human RightsCommission, andin particul ar, those
portionsof theaccommodeati on guideinesdealing with thewillingnessof thedisabled persontoassumethe
risk in circumstances where there was arisk to his or her own safety. The Board then stated:

Onthebasis, not of theseguidelines, but of theconsideration soclearly
expressedinthem, | haveconcludedthat thegrievor must, intheend, be
the onewho decideswhether toruntherisksassociatedwitheventhe
safestjobsthat heisqualifiedtodointheemployer’ splant. Everydayin
hisoff work lifehefacesthepossibility that if hehasaseizurehewill fall
onhisfaceonthesidewalk, fall infront of acar, or bumpinto something
hard or sharpandinjurehimself. Hedecideshowtolimit hisactivities
becauseof thosepossibilities. Theeffect of thecollectiveagreement and
theNew Brunswick Human RightsAct isthat theemployer doesnot have
just causetodismisshimbecauseof hisdisability, if doingsodenieshim
the right to makethose samechoicesabout hiswork, provided that by
choosingtowork, hewill not endanger hisfellow workerssignificantly or
cause his employer undue expense.

TheBoard concludedthat theempl oyer could accommodatethegrievor without undue
hardship by reingtating him. Inreinstatingthegrievor, theBoardimposed certain conditions, including the
type of material that thegrievor could handle, theextent to which theempl oyer should modify the
workplace (by theexpenditureof hundredsrather thanthousandsof dollars), thewearing of ahard hat with
achinstrapand other appropriatesaf ety clothing (withthecost tobeborneby thegrievor), therequirement
that oneach shiftthegrievor wouldwork with at |east oneother employeetrainedtoadminister firstaid
toapersonwithase zuredisorder, and aconditionwhereby thegrievor wasto be paid nomorethanfor
the actual work that he was doing at any point in time.

IntheCalgary District Hospital ”* case, theBoard concluded that “inaheal th caresetting,
adjustments that clearly jeopardize patient safety will constitute undue hardship . . .”

5. Existing Employer Programsand the Ter msof the Collective Agreement May be
Rdevant in Deter mining Undue Hardship

T S fin. 19; Calgary District Hospital Group



|nCommission ScolaireRegionaeDeChambly™, the court concluded that certain aspects
of theemployer’ spast practiceand theprovisionsof itscoll ectiveagreement supported afinding that it
would not constitutean undue hardshipfor theempl oyer to berequiredtogrant aleavewith pay for Y om
Kippur. Theemployer hadinyearspast granted apaid|eavefor such purposes, and the provisionsof the
collectiveagreement coul d reasonably beinterpretedto providefor suchanaccommodation. Asthecourt

stated:

Itisnot necessary that acollectivebargaining agreement specifically
providefor theobservanceof aholy day of areligiousminority. Its
provisonsares mply afactor tobeconsideredindeterminingwhether the
empl oyer canreasonably accommodatethereligiousobservancesof the
minority. Inthiscase, thecollectiveagreement providesaflexibility that
demonstrates that reasonable accommodation could be made.

Similarly, theemployer’ spast practicein granting certainrequestsfor medica transfers
resultedinaBoard concludingthat such arequestinthecaseunder considerationwoul d not amount toan

undue hardship.”™

78 Sge f.0. 11; Commission Scolaire Regionale De Chambly
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D. APPLICATION OF THE DUTY TO ACCOMMODATE IN CASES OF
DISCRIMINATION BASED ON RELIGION OR CREED

The duty to accommodate as it relatesto religion or creed most often arisesin
circumstanceswheretheemployee sSabbathfallsonaregular workday. IntheQ’ M alley®* case, the
complanant becameamember of the Seventh Day Adventist Church, and asaresult of her religion, could
nolonger work from sundown Friday to sundown Saturday. Asaconsegquence, shewasreclassifiedfrom
full timeto part timeemployment with aresultant|ossin hoursand benefits. Thecourtfoundthat the
empl oyer had aduty toaccommodate. Theemployer had called no evidenceontheissuesof reasonable
accommodation or unduehardship, and accordingly, theemployeewasultimately compensated for lost
wages.

In theCentral AlbertaDairy Pool® case, theemployeeworkedinaMonday to Friday
position. Hesubsequently becameaprospectivemember of theWorldwide Churchof God. That church
recognizesaSaturday Sabbath, a five-day Fall Feast of the Tabernacle, andfiveother holy daysduring
theyear. It was expected that religious adherents would not work on those days.

The complainant requestedtowork theearly shift on Fridaysinorder that hiswork
schedulewould not conflict withtheonset of the Sabbath. That request wasgranted. Heexpresseda
desiretoschedulehisvacationtimeto coincidewiththeFall Feast of the Tabernacle. However, hewas
terminated prior tothat timeasaresult of having been absent without permissionononeof thefiveholy
days. Theemployeehad requested permissiontotakeanunpaidleaveontwo holy days. Theemployer
grantedtheabsenceonthefirst holy day (aFriday) but denied thesecond whichfell onaMonday, for
Mondayswereaparticularly busy processingday inthedairy plant. Theemployeewasterminated due
to hisunauthorized M onday absence. Giventhat itwasanisolated Monday, and not every Monday of the
week, Wilson J. commented that

If the employer could copewith employeesbeing sick or away on
vacationonMondays, it could surely accommodateasimilarly isolated
absenceof anemployeeduetoreligiousobligation. .. Thereisnothingin
theevidenceto suggest that M onday absencesof thecomplai nant woul d
have become routine or that the general attendance record of the
complainant wasasubject of concern. Theability of therespondent to
accommodatethecomplainant onthisoccasionwas, ontheevidence,
obvious and, to my mind, incontrovertible.

0sefn 1: O'Mallgy

81 See f.n. 2: Central Alberta Dairy Pool



Thecourt heldthat theempl oyer hadfailedtodischargeitsburdenof establishingthat it had
accommodated the employee to the point of undue hardship.

InM acEachern®, thegrievor wasastati onary engineer whoworked atwel ve-hour shift.
Hesubsequently becameamember of theWorldwide Church of God and advised theemployer that he
could not work from sundown Friday to sundown Saturday.

Theemployer, theunion andtheother employeesattemptedtowork out somemeasure
of accommodation. Inthebeginning, theemployeewasallowedto usehisbankedtimeandto swap shifts
withother operatorsto observehisSabbath. However, over time, theshift swapping becameincreasingly
difficult. Alternativeschedul esthat wereproposed woul d havehad theimpact of reducing theweekend
timeoff for other engineers. Anunsuccessful attempt wasmadeto hireanextrarelief engineer andtofind
adifferentjobfor theemployee. Theemployeewassubsequently terminated after refusingtowork ona
shift which conflicted with his Sabbath.

Infinding that reasonabl eaccommodation of theempl oyee’ sreligiousbeliefswasnot
possible, theBoard of I nquiry considered thesmall number of employees, theessential servicethat was
being provided, and thefact that therequired absenceswereroutinerather than occasional. Changesto
theshift schedulewoul d haveeroded theregul arity and equality of shiftsandwould havehad asignificant
impact onemployeemorale. Thecomplai nant wasdismissed, withtheBoard of Adjudicationconcluding
that the employer and the union had accommodated the complainant to the point of undue hardship.

InCanadian Forest Productsl td.%, thegrievor wasaSeventh Day Adventist, and assuch,
observedaSabbath running from sundown Friday to sundown Saturday. Hewasallowedtowork a
schedulewhichdidnot requirehimtowork onaSabbath. However, hethensuccessfully bidonan
apprenticesawfiler position. Theempl oyer refusedto accommodatethegrievor by allowing himtowork
aflexible schedule in the sawfiler position.

Thework of thesawfiler wascritical totheproductivity of thesaw mill. Thesawfiler
apprenticeposition had been createdinan effort toalleviatework pressuresinthesawfiling department.
Theemployer had contemplated “ that theapprenticewoul dfitintotheshift schedul e, helpwiththe
workload, contribute to flexibility particularly in relief situations, and be a resource for Saturday work.

Infinding that any schedulingaccommodationinthenew positionwoul d congtitutean undue
hardship, theBoard considered theemployer’ sproduction requirements, the purposeunderlyingthe

82 MacEacher v. St. Francis Xavier University (1994) 24 C.H.R.R. D/226
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creation of theposition, theneedfor flexibility, theneed for an apprenticetowork with experienced trades
persons, and theimpact that theaccommodati onwoul d havehad onthemora eof othersinthedepartment.

InRoosm&*, thetwo compl ainantshad become membersof theWorldwide Church of
God, and asmembers, wereexpected to observethe Sabbath from sundown Friday to sundown Saturday .

Thecollectiveagreement required thecomplainantstowork Friday eveningstwiceamonth.
Althoughsometemporary shift swappingwaseffectedinorder to providetemporary accommodation, no
permanent accommodation was made and thetwo complai nantswere eventual ly terminated for
absenteei sm ontheFriday evening shift. Inconcluding that apermanent Friday accommodationwould
congtitutean unduehardship ontheempl oyer, theBoard of I nquiry cons dered theempl oyer’ sconcerns
withregardtocost of productionand quality of product a ongwith aplant pattern of high absenteeismon
theFriday evening shift. Replacingthecomplainantsfor two shiftsper monthwith studentswoul d congtitute
anunduehardshipinthat such accommodationwould haveasignificantimpact onquality. TheBoard of
Inquiry alsofoundthat theideaof hiring part timeworkersto replacethecompl ainant ontheFriday evening
shift wasnot an option short of unduehardship, nor wasmoving thecomplainantsto other jobs, for both
of theseoptionswould either infringeontherightsof regular workersor would havecontravenedthe
seniority provisionsinthecollectiveagreement. Intheresult, thecomplaintsweredismissed, withthe
Board of Inquiry finding that theaccommodati on that was sought woul d have constituted undue hardship.

In theRenaud® case, theempl oyee’ sreligional so prevented himfromworking sundown
Friday tosundown Saturday. Theemployer waspreparedto accommodatetheemployeeby creatinga
Sunday to Thursday shift, but that accommodationinvol ved an exceptionto thecollectiveagreement and
requiredunionconsent. Theunionrefused. Thecourt found that theaccommodationwould notimpose
anunduehardshipontheunionor itsmembers. Therewasnoissueof unduehardshipasitrelatedtothe
employer, for the employer had been prepared to accommodate the employee.

InCommission ScolaireRegionale DeChambly®, thecourt concluded that it woul d not
constituteanunduehardshiptorequiretheemployer togrant apaidleavefor Y omKippur. However, it
recognized that such accommodati on might not be possi blewherean employee’ sreligiousbdiefsrequired
that the employee be absent from work every Friday throughout the year.

Notice: Thearticleson our website arepresented for general legal information. They arenot intended to provide specific
legal advice and accordingly, are not to be relied upon as abinding opinion on the matters addressed within. While care

8 Roosma v. Ford Motor Co. of Canada (No. 4) (1995), 24 C.H.R.R. D/89

8 See f.n. 6: Central Okanagan School District No. 23 v. Renaud

8 See fn. 11; Commission Scolaire Regionale De Chambly
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is taken to ensure the accuracy for the purposes stated, before relying upon these articles, you should seek and be
guided by legal advice based on your specific circumstances. Wewould be pleased to provide you with our assistance
on any of theissues raised in these articles.



